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The purpose of this column is to help you keep abreas? 
of current trends in naval law. To accomplish this purpose, 
digests have been prepared from some of the most recent 
court-martial orders and opinions of the Judge Advocate 
General that have been designated for publication in future 
Court-Martial Orders. These digests do not necessarily 


include every point of law covered by the original order 
or opinion. 


Matter appearing in this column is for informational pur- 


poses only, and is not to be cited as CMO authority in 
judicial proceedings. 


MISAPPLICATION OF GOVERNMENT PROPERTY 


@ Two accused were convicted of the charge of 
“Knowingly and wilfully applying to their own 
use property of the United States intended for 
the postal service thereof.” ; 

The facts showed that the accused, who were 
appointed as and performing the duties of as- 
sistant Navy mail clerks, had under orders 
loaded mail bags, some of which were empty, 
onto a mail truck for delivery to designated post 
offices. The accused, with proper authority 
stopped for lunch at the mess hal] and while the 
truck was parked in the messing area, uniden- 
tified persons loaded some cigarettes into an 
empty mail bag and left them on the truck. 
The accused then proceeded on their route to 
make the designated deliveries, but were stop- 
ped by the guards at the gate, at which time the 
accused stated that they were to drop the ciga- 
rettes off along the road somewhere. 

In the contemplation of AGN, misapplication 
of Government property involves the complete 
diversion of the property from its authorized 
use. When Government property, therefore, is 
used to perform and does perform the official 
use to which it is assigned, without interference 
with that use and without diversion or deviation 
therefrom, an additional incidental use of that 
property does not constitute the offense of “ap- 
plying to one’s own use,” even though such in- 
cidental use be for the private benefit of the 
user. 

Since the accused here did not deviate, either 
in course or in time, from their assigned mis- 
sion, the transportation of the cigarettes with- 
out interference with the transportation of the 
mail did not constitute the offense charged. 4% 
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COURTS-MARTIAL REVIEW BY SUPERVISORY 
AUTHORITIES 


By LT KURT HALLGARTEN, USNR 


The JAG JOURNAL of June 1951 discussed 
courts-martial review by convening authori- 
ties. As a sequel, the instant article deals 
with the further review of summary and! spe- 
cial court records by supervisory authorities. 


fp SUPERVISORY AUTHORITY corre- 
sponds to the “immediate superior in com- 
mand” who reviewed summary courts-martial 
under AGN. (Art. 32). Under the new Uni- 
form Code of Military Justice, the review by 
the supervisory authority extends not only to 
special courts (summary courts under AGN) 
but also to the new summary courts, the suc- 
cessors of the old deck courts. 

1. After the convening authority has acted 
on a summary or special court-martial record, 
he forwards the record for further review to the 
officer exercising supervisory authority. (Par. 
91b, ce MCM 1951; Sec. 0107 NS MCM.) 

a. If the convening authority (1) returns the 
record to the summary-court officer or the presi- 
dent of the special court-martial for a certificate 
of correction (Par. 86¢ MCM 1951) or (2) re- 
turns the record to the summary-court officer 
or trial counsel for proceedings in revision (Par. 
86d MCM 1951) or (3) disapproves the sentence 
and orders a rehearing (referring the record 
back to the summary-court officer or trial coun- 
sel for rehearing; Par. 92 MCM 1951), the con- 
vening authority does not forward the record to 
the supervisory authority until he, the conven- 
ing authority, has taken further action on the 
corrected or revised record or record upon 
rehearing. 

b. Before the convening authority forwards 
a special court record to the supervisory author- 
ity, he promulgates the result of the trial and 
his action on the record in a court-martial order. 
(Pars. 90, 915 MCM 1951; Sec. 0114 NS 
MCM.): If the record involves an approved 








‘If a rehearing is ordered by the yy authority, 


he will promul- 
gcte an order; when he takes action on the rehearing, he will promulgate 
another order."’ (Legal and Legislative Basis for MCM 1951, p. 129.) 
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bad conduct discharge, however, the convening 
authority ordinarily does not issue such court- 
martial order. (Par. 90b (1) MCM 1951.) 
Nor is a court-martial order issued when the 
convening authority has acted on summary 
court records; see Pars. 90e, 91ce MCM 1951 and 
Sec. 0114b NS MCM. 

c. See Par. 91b, c; App. 9e, f MCM 1951 and 
Sec. 0114a (3) NS MCM for arrangement of 
papers when summary and special court records 
are forwarded to the supervisory authority. Cf. 
also Pars. 49b (2), 883 MCM 1951 and Secs. 
0103a (1), 0106 NS MCM. 

d. The officer immediately exercising general 
court-martial jurisdiction over a command is 
the usual supervisory authority. (Par. 94a 
MCM 1951.) In addition, the Judge Advocate 
General and any officer exercising general court- 
martial jurisdiction are supervisory authorities 
and may exercise supervisory powers over all 
summary and special court-martial cases re- 
ceived by them for review. (Sec. 0107a NS 
MCM.) 

(1) If the officer immediately exercising gen- 
eral court-martial jurisdiction over the com- 
mand has no law specialist (Art. 1 (13) UCMJ) 
available or if it is otherwise impracticable or 
impossible for him to carry out his duties as 
supervisory authority (cf., e. g., Sec. 0107d NS 
MCM), any summary or special court record, 
in the absence of a contrary directive from su- 
perior competent authority, shall be forwarded 
to the Judge Advocate General by the officer 
immediately exercising general court-martial 
jurisdiction over the command or, at his direc- 
tion, by the convening authority direct. At 
the direction of superior competent authority, 
however, such a record shall be forwarded 
by the convening authority to any other officer 
exercising general court-martial jurisdiction 
designated by the superior competent author- 
ity. (Sec. 0107b NS MCM.) 

(2) If the convening authority of a summary 
or special court-martial himself exercises gen- 





eral court-martial jurisdiction, he acts on the 
record as the convening authority only and, in 
the absence of a directive from superior com- 
petent authority to forward the record to any 
other officer exercising general court-martial 
jurisdiction for review as supervisory author- 
ity, forwards the record to the Judge Advocate 
General for review as supervisory authority. 
(Sec. 0107b NS MCM.) 

e. If the sentence of a special court-martial 
as approved by the convening authority (who 
does not exercise general court-martial juris- 
diction) extends to a bad-conduct discharge, 
whether or not suspended, the record is ordi- 
narily forwarded to the officer immediately ex- 
ercising general court-martial jurisdiction over 
the command. Whether or not the latter officer 
has a law specialist assigned to his staff, he may, 
after referring the record to his legal officer 
(Art. 1 (14) UCMJ) for review and advice 
(Par. 85 MCM 1951), act upon the record in the 
same manner as on a record of trial by general 
court-martial ; or, if he deems direct transmittal 
to the Judge Advocate General more expeditious, 
he may authorize the convening authority to 
forward such record directly to the Judge Advo- 
cate General for review by a board of review. 
(Art. 65 (b) UCMJ; Sec.0107b NS MCM.) If 
the sentence of a special court-martial as ap- 
proved by the convening authority who exercises 
general court-martial jurisdiction includes a 
bad-conduct discharge, whether or not sus- 
. pended, the record is forwarded by such con- 
vening authority to the Judge Advocate General 
for review by a board of review. (Art. 65 (b) 
UCMJ.) 

2. Action by the supervisory authority on 
summary and special court records which, as 
approved by the convening authority, do not 
involve a bad-conduct discharge: 

a. The record is first referred to a law spe- 
cialist on the staff of the supervisory authority 
for review and advice. In regard to the con- 
tent of the opinion and the recommendation of 
the law specialist, the rules for review of gen- 
eral court records by the law officer of the con- 
vening authority apply analogously; cf. Par. 
85b MCM 1951. 

b. After review by the law specialist, the su- 
pervisory authority, unless he disagrees with 
the recommendations of the law specialist as 
to matters of law, shall place his action on the 
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record. In the event of such disagreement with 
the recommendations of the law specialist, he 
may either act on the record or forward it to the 
Judge Advocate General for review, stating his 
reasons therefor in a letter of transmittal. 
(Sec. 0107b NS MCM.) 

c. The action on the record by the supervisory 
authority shall affirmatively indicate that the 
record was reviewed by a law specialist, incluc- 
ing his name and rank. Where the supervisory 
authority’s action deviates from the recommen- 
dation by the law specialist as to matters of law, 
a signed copy of the law specialist’s recommen- 
dation shall be made a part of the record, and 
the supervisory authority’s action shall give his 
reasons for disagreement therewith. (Sec. 
0107b NS MCM.) 

d. If the court has acquitted the accused or 
if the convening authority has disapproved the 
findings or if the convening authority has dis- 
approved the sentence and has dismissed the 
charges, the review by the (law specialist and) 
supervisory authority is limited to jurisdictional 
aspects of the case. He should not approve or 
set aside a finding of not guilty or the disap- 
proval of the convening authority. (Par. 94a 
(2) MCM 1951.) See also pars. 2g (7)-(8) 
below. 

e. The scope of the supervisory authority’s 
review and action is bound by the convening 
authority’s action on the record. He has au- 
thority to weigh the evidence, judge the credi- 
bility of witnesses, determine controverted 
questions of fact—recognizing that the trial 
court saw and heard the witnesses—and deter- 
mine whether he finds the findings of guilty and 
sentence as approved by the convening author- 
ity correct in fact and law. Cf. also Art. 59 
UCMJ. Except with regard to jurisdictional 
questions, the supervisory authority acts only 
on the findings of guilty and sentence as ap- 
proved or as approved and suspended by the 
convening authority. 

(1) If the convening authority approved the 
sentence and suspended its execution, the execu- 
tion remains suspended if and after the super- 
visory authority approves the sentence as 
approved and suspended by the convening au- 
thority. The supervisory authority need not 
repeat the order of suspension, nor can he re- 
scind it and order the execution of the sentence. 

(2) If the convening authority approved and 
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suspended and if the supervisory authority au- 
thorized the convening authority to withdraw 
his action, disapprove the sentence, and order a 
rehearing (Par. 94a (2) MCM 1951), the ques- 
tion arises whether the accused is entitled to 
have the execution of a new sentence adjudged 
upon rehearing again suspended. The answer to 
this question seems to be in the negative. The 
only limitation in regard to sentences upon re- 
hcaring is one which Article 683 UCMJ places 
0). the court-martial by providing that, with 
certain exceptions, “no sentence in excess of or 
more severe than the original sentence shall be 
imposed.”” Neither the first court-martial nor 
the court-martial on rehearing could suspend 
the execution of the sentence. The suspension 
was not part of the action of the court when 
imposing the original sentence. Similarly, if 
the convening authority mitigated the original 
sentence by approving only part of it, the statu- 
tory limitation in Article 63 with respect to the 
maximum a court may adjudge upon rehearing, 
applies, in the view of this writer, to the original 
sentence as imposed by the court rather than to 
the part approved by the convening authority 
before higher authority effected a rehearing. 
Cf. Par. 81d MCM 1951. Equitable considera- 
tions, however, may cause the convening au- 
thority, when acting on the record upon rehear- 
ing, to mitigate or suspend again. 

f. Types of action by the supervisory author- 
ity mentioned in paragraph 94 (2) MCM 1951 
include setting aside the findings of guilty. and 
the sentence in whole or in part (plus restora- 
tion of rights affected) and mitigation or sus- 
pension of any part or amount of the unexecuted 
portion of the sentence. With regard to another 
type of action, to wit, approval, paragraph 
94a (2) does not state in so many words that the 
supervisory authority should express it in an 
action on the record. By making an exception 
only for cases of disagreement with the law spe- 
cialist, however, section 0107b, 2d par., NS, 
MCM indicates that the supervisory authority 
is to place his action on the record in all cases, 
including cases in which he approves ? the sen- 
tence as approved by the convening authority. 


While the Naval Supplement, as just indicated, clarifies that the con- 
vening authority should state his action on the record in all cases, the 
Noval Supplement does not explicitly direct, in this connection, the use 
of the term ‘‘approve’’ by the supervisory authority. A statement that 
he concurs or that he finds the action of the convening authority correct, 
or omission of an affirming statement in regard to a part of the findings 
or sentence where the other part is expressly set aside, might be regarded 
as satisfactory. The use of the word ‘‘approve’’ in the following para- 
graphs of this article is subject to correction by any forthcoming directive. 
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(1) An action by the supervisory authority 
setting aside part of the findings of guilty and 
of the sentence approved by the convening au- 
thority would appear to be sufficient (cf. App. 
15d, 2d form, MCM 1951) ; but in view of the 
foregoing, it seems to be advisable that the ac- 
tion of the supervisory authority cover explic- 
itly the entire sentence (as approved by the 
convening authority) by approving such parts 
of findings of guilty and sentence as the super- 
visory authority decides should stand and by 
setting aside the rest. 

(2) Similarly, an action by the supervisory 
authority expressing remission or suspension of 
all or part of the unexecuted portion of the sen- 
tence appears to be sufficient (App. 15¢ MCM 
1951) ; it seems to be advisable, however, that 
such remission or suspension be preceded by an 
expression of approval of the sentence as ap- 
proved by the convening authority. 

g. The action of the supervisory authority 
may be one of the following: 

(1) Approval of the sentence (or such part 
of the sentence or such part of the findings of 
guilty and the sentence or such part of the find- 
ings of guilty and such part of the sentence) 
as approved (or approved and suspended) by 
the convening authority. 

(2) Setting aside findings of guilty and sen- 
tence as approved (or approved and suspended) 
by the convening authority and restoring any 
rights, privileges, and property affected by the 
sentence (as far as executed). It seems to be 
advisable that the setting aside be accompanied 
by a dismissal of the charges. 

(3) Approval only of part of the sentence (or 
findings of guilty and sentence) as approved (or 
approved and suspended) by the convening au- 
thority, setting aside the other part of the (find- 
ings of guilty and) sentence as approved by the 
convening authority, and restoring any rights, 
privileges, and property affected by the executed 
part of the sentence set aside. 

(4) Action as indicated in (1) or (3) above 
plus remission or suspension of any part or 
amount of the unexecuted portion of the sen- 
tence as approved by the convening authority 
and the supervisory authority; cf. Art. 74 (a) 
UCM ; Pars. 94a (2), 97a MCM 1951; Sec. 0109, 
2d par., NS MCM.° 

ait is submitted that such actions —— read as follows: 


a. ‘In the foregoing case of , seaman, U. S. Navy, the 
tt as app d by the ing colales is approved. The execu- 
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(5) Pointing out to the convening authority 
any reason or reasons requiring a certificate of 
correction or revision proceedings, or pointing 
out to the convening authority any incomplete- 
ness or inaccuracy in the convening authority’s 
action on the record (e. g., lack of an order of 
execution or suspension in an action approving 
the sentence), and returning the record to the 
convening authority for appropriate action. 
Cf. Pars. 89b; 94a (2) 3d subpar.; 95, App. 14, 
nos. 10, 26, MCM 1951. 

(6) Pointing out to the convening authority 
any fatal error (and returning the record to the 
convening authority) whereupon the convening 
authority should withdraw his previous action, 
disapprove the sentence and order a rehearing 
or dismiss the charges. (Par. 94a (2), 2d sub- 
par.; Apps. 14 (nos. 10, 26 and 15d, MCM 1951. 

(7) If there was an acquittal or the conven- 
ing authority disapproved the sentence and dis- 
missed the charges, the supervisory review shall 
be limited to the question of jurisdiction, in- 
cluding the question whether the specifications 
alleged offenses punishable under UCMJ. Be- 
sides indicating that the record was reviewed by 
a certain law specialist, the supervisory author- 
ity should merely state that no jurisdictional 
error has been found or that a certain jurisdic- 
tional error (which is to be set forth) has been 
found and the proceedings are invalid. In an 
appropriate case of the latter alternative, he 
may bring the possibility of another trial to the 
attention of the convening authority. Pars. 92, 
last subparagraph, 94a (2), and App. 14, no. 25, 
MCM 1951. 

(8) If the supervisory authority discovers 
a jurisdictional error in a case in which the con- 
vening authority approved the sentence or any 
part of it, he should declare proceedings, find- 
ings, and sentence invalid (as far as affected) 





tion of the unexecuted portion of confi t pended for a period 
of six months, at which time, unless the suspension is sooner vacated, 
the unexecuted portion of the confinement shall be remitted without 
further action. 

“The record was reviewed by a law specialist to wit, Lieutenant Com- 
mander D— E. F—, U. S. Navy.’’ 

b. ‘‘In the foregoing case of G— H. I—, seaman apprentice, U. S. 
Navy the findings of guilty of Charge | and its specifications, as approved 
by the convening authority are approved. The findings of guilty of 
Charge I! and its specification, as approved by the convening authority, 
are set aside. Only so. much of the sentence approved by the convening 
authority as provides for restriction to the limits of the U. §$. Naval 
Station —, —, for two months is approved. So much of the sentence 
approved by the convening authority as is in excess of restriction to 
the limits of the U. S$. Naval Station —, —, for two months is set 
aside. All rights, privileges, and property of which the accused has 
been deprived by virtue of the findings of guilty and that portion of 
the sentence so set aside will be restored. 


“The record was reviewed by a law specialist, to wit, Lieutenant 
J— K. L—, U. S. Navy.”’ 
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and, in an appropriate case, bring the possibility 
of another trial to the attention of the convening 
authority; cf. preceding item (7). 

h. Unless the action of the supervisory au- 
thority involves return of the record to the con- 
vening authority for further proceedings or 
action, the action of the supervisory authority 
completes the review of the case; the proceed- 
ings shall be final in the sense of Articles 44 and 
76 UCMJ. (Pars. 75b (2), 3d subpar. ; 94a (2) 
MCM 1951.) 

(1) The supervisory authority forwards the 
record to the Office of the Judge Advocate Gen- 
eral (for filing as the Judge Advocate General 
may direct) ; Sec. 0108 NS MCM. 

(2) If the supervisory authority approves 
the sentence as approved (or approved and sus- 
pended) by the convening authority, no further 
promulgating order is required; App. 15), Ist 
note, last sentence, MCM 1951; Sec. 0114 NS 
MCM. (But the supervisory authority has to 
notify the convening authority and commanding 
officer of the accused of his approval so that the 
commanding officer can order an entry in the 
service record of the accused to the effect that 
review of the case has been completed; cf. Par. 
75b (2), 3d subpar., MCM 1951; Sec. 0114 NS 
MCM.) In all other cases, a supplementary 
court-martial order promulgating the result of 
the review is required; Par. 90b(2) ; App. 15b, 
c,d, MCM 1951. 

(3) The finality of the proceedings referred 
to in paragraph h above is subject to the au- 
thority of the President and subsequent remis- 
sion or suspension under Article 74 UCMJ and 
regulations thereunder. (Par. 97a MCM 1951; 
Sec. 0109 NS MCM.) 

3. Action by the supervisory authority on rec- 
ords which as approved by the convening au- 
thority involve a bad-conduct discharge. (Pars. 
84d, 90a, b (1), 91b (2), 94a (3); App. 14, note 
preceding no. 30, nos. 30-40; App. 15 (pp. 550- 
551) MCM 1951; Sec. 0114 NS MCM;; and par. 
le above. 

a. The action of the supervisory authority is 
comparable to the convening authority’s action 
on such record; but there are certain modifica- 
tions which include the following: 

(1) The action of the supervisory authority 
is limited to the findings of guilty and sentence 
as approved by the convening authority. 


(Continued on page 23) 
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THE NAVAL SUPPLEMENT 


By LT JOHN R. 


Almost everyone in the service is now ac- 
quainted with the Manual for Courts-Martial 
which is the joint publication of the services 
establishing regulations for the administra- 
tion of the UCMJ. The authority for many 
procedures to be taken under the Manual for 
Courts-Martial, 1951, is dependent upon the 
regulations issued by the Secretary of the 
Navy in the Naval Supplement to the Manual 
for Courts-Martial, distributed during the 
month of May throughout the Navy and the 
Marine Corps. 





HE PURPOSE OF THE NAVAL SUPPLE- 

MENT is to provide regulations which are 
necessary and supplementary to the Manual for 
Courts-Martial and not to explain the Manual. 
The Secretary of the Navy by letter of promul- 
gation dated 4 May 1951 issued the Naval Sup- 
plement to be effective as of 31 May 1951 except 


for proceedings commenced prior to that date. 
The Supplement is composed of a table of con- 
tents, eight chapters (Chapter IX to be issued 
at a later date), four appendices and an index. 
In addition to providing these supplementary 
regulations the supplement incorporates all 
regulations dealing with courts-martial and 
fact-finding bodies or other matters under the 
cognizance of the Judge Advocate General. 

The section numbers in each chapter of the 
Supplement are related to the chapter numbers 
in a form similar to that contained in Navy 
Regulations, that is, the first section of Chap- 
ter II is 0201, etc., thus providing for ease in 
identity of chapter and section numbers. Also 
the numbering arrangement of chapter sections 
is such that additional material may be easily 
added later without disrupting the entire num- 
bering system. 


Secretarial regulations 


Chapter I contains secretarial regulations 
supplementing the Manual for Courts-Martial. 
One of the first items of importance covered is 
the question of who may convene general courts- 
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martial. Article 22 of the Code authorizes cer- 
tain officers to convene general courts-martial. 
The Supplement in Section 0102 sets out certain 
specific officers considered to be those contem- 
plated by Article 22 of the UCMJ. This section 
also lists those commands designated by the Sec- 
retary of the Navy, authorized to convene gen- 
eral courts-martial. This latter list of those 
specifically designated by the Secretary of the 
Navy as authorized by Article 22 (a) (6) of 
UCM, is augmented by an “All Ships and Sta- 
tions” letter dated 26 April 1951. 

One of the more important items (Sec. 0101 6b 
NS MCM) contains regulations implementing 
the right of appeal from a letter of censure. If 
a letter of censure is addressed to a person as a 
nonjudicial punishment there is a right of ap- 
peal to the next superior authority. In the 
event of an appeal the superior will require an 
investigation by a fact-finding body of the 
incident, provided investigation did not precede 
the letter of censure. 

The many questions of administrative pro- 
cedure of review of courts-martial, and disposi- 
tion of records, that were not specifically cov- 
ered by the Manual for Courts-Martial are ex- 
plained in the first chapter of the Supplement. 
Lawyers will be interested in the information 
in Chapter I concerning certification to perform 
the duties of law officer or trial or defense coun- 
sel before general courts-martial. All officers of 
of the Navy (other than law specialists) or Ma- 
rine Corps on active duty who are members of 
the bar of a Federal Court or of the highest court 
of a State and who have not previously sub- 
mitted information regarding their legal quali- 
fications to the Judge Advocate General should 
do so, in order that appropriate certification of 
their qualification and competence can be made. 

Officers of the rank of lieutenant commander, 
major, or higher, are authorized by Section 
0117 (b) to administer oaths for the purpose 
of military administration including military 
justice, and to have the general powers of a 
notary public for the performance of all notarial 
acts on behalf of members of the Armed Forces. 
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This secretarial designation supplements those 
persons specifically designated to perform gen- 
eral powers of a notary public by Article 136 of 
the Code. In contrast, it is noted that the old 
practice permitted lieutenants (junior grade) 
or above to perform the functions of a notary 
public. 

Also in the first chapter there is to be found 
a determination of the effective period of a sen- 
tence of confinement. The effective period of 
a sentence of confinement becomes complicated 
where there is a second sentence of confinement 
adjudged before the first sentence has been 
served. In keeping with the provision of the 
Code that any period of confinement shall begin 
to run from the date the sentence is adjudged, 
the Supplement provides in Section 0113 that 
the first sentence shall be automatically inter- 
rupted until completion of confinement under 
the second sentence. 


Fact-finding bodies 


Chapters II, III, IV, and V of the Supplement 
deal with fact-finding bodies. The Supplement 
provides only for Courts of Inquiry and Investi- 
gations as fact-finding bodies. The Court of 


Inquiry is the formal] fact-finding body and its 
proceedings are governed by precise statutory 


and departmental regulations. It is a means 
of inquiring into those serious incidents and 
circumstances requiring formal fact-finding 
procedure. This formal fact-finding body is 
provided for by Article 135 UCMJ and follows 
the pattern of procedure of Chapter X of Naval 
Courts and Boards. 

The investigation is conducted informally by 
a single officer or by a board of two or three 
officers. Unless otherwise directed by compe- 
tent authority, the decision to request or order 
a court of inquiry, or to order an investigation, 
rests in the sound discretion of the commander 
concerned. The informal investigation will 
take less time and require less clerical work 
than the old board of investigation and can be 
used in most cases. Since the approach to the 
problem of fact-finding varies with the nature 
of the incident, the informal investigation be- 
comes a very practical and usable procedure for 
the less serious cases. 

Chapter V of the Supplement requires an 
opinion by fact-finding bodies as to whether or 
not death or disability was in line of duty or due 


to misconduct, in all cases except those minor 
injuries that result in no loss of time and which 
will in all probability not lead to permanent cis- 
ability. The determination of misconduct and 
line of duty status is necessary to ascertain 
certain rights or penalties which, by statute, 
follow the death or disability of naval person- 
nel. The Supplement has completely summa- 
rized the complex subject of misconduct and 
line of duty and in a few sections presents a 
very good discussion of the law as expressed in 
JAG opinions. 


Admiralty procedure 


The Supplement, with the exception of some 
admiralty material contained in the Code of 
Federal Regulations, compiles in one chapter 
all the basic directives relating to Navy Ad- 
miralty law procedures. Thus for the first 
time, the basic information on maritime pro- 
cedure, together with reference to proper pub- 
lications in which this particular data may be 
found, appears in one place. 

The following sections of the Supplement are 
to be noted when preparing admiralty work. 
Section 0601 of Chapter VI sets forth the basic 
directives and information. In the event of a 
collision between a vessel of the U. S. Navy and 
a vessel or property other than that of the U.S. 
Navy, subsection 0508 (b) of Chapter V and 
Section 0602 of Chapter VI will be used as a 
guide in the appointment of a proper fact-find- 
ing body and lists the information desired and 
the procedure to be followed. 

In proceedings before fact-finding bodies, at- 
torneys representing the interests of the mer- 
chant ship or crew are not permitted to examine 
witnesses or to participate in proceedings in 
any manner whatever, other than to be present 
when their witnesses testify. 

Sections 0711 (c), 0713, 0714 and 0715 in 
Chapter VII are applicable in Admiralty pre- 
ceedings and to be used as the guide with respect 
to the production of records and data in litiga- 
tion and the procedure with respect to making 
naval personnel available as witnesses. 


Civil process 


Information concerning delivery of person- 
nel—civil process—and procurement of records 
is now covered in Chapter VII. This chapter 
replaces Appendix C-15 and C-16 of Naval 
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Courts and Boards. A separate article is being 
prepared for publication in the JAG JOURNAL at 
a future date on the material appearing in 
Chapter VII of the Supplement. When you 
check your copy of the Supplement it will be 
well to note that Section 0711, on service of 
su»poena, states as follows: 


‘Commanding officers afloat and ashore are 
au.horized to permit, and under normal condi- 
ticns shall permit, service of subpoena or other 
civil process of Federal, State, Territorial or 
Lccal Courts upon naval personnel or civilians 
nemed therein and located within the jurisdic- 
ticn of the court out of which the process issues, 
but such service should not be allowed without 
the permission of the commanding officer first 
beng obtained. * * * The commanding 
ofticer shall permit the service of process ex- 
cent in unusual cases when compliance with 
the mandate of the process would seriously 
prejudice the public interest.” 


This changes the rather restricted policy and 
past practices in this matter. 

Chapter VII conforms with the revised 
change to Article 1251 of Navy Regulations on 
the production of records. The present Article 
1251 of Navy Regulations covering the subject 
of releasing information from official records, 
states, in effect, that unless authorized by the 
Secretary of the Navy or his designee, persons 
in the naval service and civilian employees are 
prohibited from releasing information from 
official records. Since the revision of Article 
1251 was issued, the Judge Advocate General, 
the Assistant Judge Advocate General, and the 
Director of the Applied Law Division of JAG 
have been designated to release this information. 


Promotions and appointments 


Chapter VIII is basically changed very little 
from Chapters XI, XII and XIII of Naval 
Courts and Boards. Chapter VIII is prepared 
for the normal peace time Navy rather than a 
Navy operating on an emergency basis, in that 
it is geared to the basic promotion legislation of 
the Officer Personnel Act of 1947 and related 
statutes. In other words, Chapter VIII con- 
templates action subsequent to selection boards 
for officers and establishes a promotional system 
in keeping with requirements of the Officer Per- 
sonnel Act. Promotions of officers to the rank 
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of CDR and above follow the regular system of 
promotions set forth in Chapter VIII. In con- 
trast to the above, Presidential Regulations 
issued March 28, 1951, permit other promotions 
under the temporary promotion act of 24 June 
1941. That is to say, temporary promotions are 
being effected for officers in this latter category 
without the formal selection board system re- 
quired by the Supplement. 


Physical retirement 


Chapter IX was not printed for issue with 
the Supplement but will be issued in the near 
future. Chapter IX, when issued, will replace 
Chapter XIV of Naval Courts and Boards. 
Present regulations for procedure of the vari- 
ous boards considering physical disabilities are 
based on Chapter III of the Naval Supplement 
to the Manual for Courts-Martial. These regu- 
lations will be issued as Chapter IX to the Naval 
Supplement in the near future. A directive has 
been issued stating that where there is doubt as 
to the new retirement regulations, Chapter XIV 
of Naval Courts and Boards is to be used as a 
guide, though no longer effective. 


Appendices 


The first three appendices of the Supplement 
are a reprint of claims regulations which may 
or may not otherwise have been readily avail- 
able to personnel making reports and dealing 
with claims work. It is anticipated there will 
be some changes in claims regulations in the 
ensuing months, but these changes will be issued 
in corrections to the Supplement. Appendix I 
deals with General Claims, Appendix II, Per- 
sonnel Claims, and Appendix III, Foreign 


Claims Regulations. As printed they carry 


the numeral system and numbers assigned when 
printed in the Code of Federal Regulations and 
the Navy Department Bulletin. 

The rules of procedure for proceedings in and 
before Boards of Review were jointly promul- 
gated by the Judge Advocates General of the. 
Armed Forces. These rules of procedure were 
printed in the Supplement as Appendix IV and 
are complete with instructions for the admin- 
istrative procedure as well as forms to be fol- 
lowed for preparation of briefs. These rules 
appeared on page 4433 of the Federal Register 
of May 12, 1951, and will be codified in the Code 
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CRIMINAL LAW NOTES - 





Prepared by the MILITARY JUSTICE DIVISION of the 


ARREST—an officer may lawfully arrest without 
warrant persons who he has probable cause to 
believe have committed a felony. 

SEARCH AND SEIZURE—arresting officers have 

right, as an instance to lawful arrest, to search 
both person of accused and place of arrest, in order 
to find and seize evidence of the crime. 
@ In Cavness Vv. United States, a United States 
court of appeals case decided on 5 March 1951 
(187 F. (2d) 719), Cavness appealed his con- 
viction on a charge of purchasing cocaine and 
heroyn not in original stamped packages or 
from an original stamped package. His appeal 
was based on illegal arrest and illegal search 
and seizure. 

The facts in this case were that the United 
States commissioner issued a warrant to search 
Cavness’s house after an affidavit had been filed 
stating that cocaine had been purchased from 
the appellant at the dwelling house he occupied. 
While executing the warrant the narcotics 
agent designated therein, accompanied by sev- 
eral Honolulu policemen, confronted appellant 
in the yard behind the house. As the agent 
approached to serve the warrant, Cavness at- 
tempted forcibly to shove him away. During 
the ensuing struggle Cavness endeavored to 
chew up and destroy an inhalor tube which he 
held in his hand. After Cavness had been sub- 
dued and handcuffed, six loose capsules of co- 
caine and two capsules adhering to the top of 
the inhaler were found on the lawn where the 
arrest was made. The narcotic agents had no 
warrant of arrest. 

Although conceding that an officer may law- 
fully arrest without warrant persons who he has 
probable cause to believe have committed a fel- 
ony, Cavness urged here that no probable cause 


existed. Cavness further claimed that the eight | 


capsules of cocaine were erroneously admitted 
into evidence since they were taken from him 
by means of unlawful search and seizure. 
When the appellant forcibly resisted the ap- 
proach of the officer, who had identified himself 
and displayed the search warrant, and then at- 
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tempted to destroy the inhaler tube in his pos- 
session, there were sufficient circumstances ‘o 
warrant a man of prudence and caution and of 
the officer’s experience to believe that the offense 
of possessing cocaine illegally had been com- 
mitted, and the search and the arrest therefore 
was lawful. As to the illegal seizure the court 
held that it is well settled that evidence obtained 
by Federal officers as a result of unlawful search 
and seizure is inadmissible in the Federal courts 
but equally as well established is the right of 
arresting officers, as an instance to lawful ar- 
rest, to search both the person of the accused 
and the place of arrest in order to find and seize 
evidence of the crime. Hence, a reasonable area 
of search for evidence of the crime included 
Cavness’s yard immediate to the place of arrest 
and cocaine seized in that area was therefore 
properly admitted in evidence. 

The court confirmed the judgment of the dis- 
trict court. 

WITNESSES—where a witness is called upon to 

testify to matter that might subject him to criminal 
prosecution under a Federal law, and he does not 
assert his constitutional privilege against self- 
incrimination, his privilege is waived. 
@ In Pfitzinger v. United States Civil Service 
Commission, a United States district court case 
decided on 13 March 1951 (96 F. Supp. 1), Pfit- 
zinger petitioned for review of the report made 
by the United States Civil Service Commission 
and the order entered thereon. 

The record disclosed that Pfitzinger appeared 
at the hearing pursuant to the Hatch Political 
Activity Act in obedience to a subpoena which 
was apparently issued by the Commission. He 
was called as a witness by the designated exam- 
iner and gave relevant testimony as to the na- 
ture of the political activity in which he had 
been engaged. The record further discloses 
that Pfitzinger was represented by counsel and 
that neither he nor his counsel interposed any 
objection to his being called as a witness. The 
constitutional privilege against self-incrimina- 
tion was not invoked at the hearing. Asa result 
of the hearing, the commission filed charges 
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avainst him and removed him from his position. 
Pfitzinger asserts that he was compelled to 
testify at the hearings in violation of his consti- 
tutional privilege against self-incrimination. 
The court held that his privilege is personal and 
is deemed waived unless appropriately invoked. 
The failure of Pfitzinger to assert his con- 
stitutional immunity at the hearing, assuming 
that he had a right to assert it, must be inter- 
p’eted as a waiver of the privilege. This inter- 
pretation is fortified by the fact that the peti- 
toner voluntarily filed an answer in which he 
a mitted the specific charges made in the Letter 
o: Charges filed by the Commission. The peti- 
toner was required to appear at the hearing in 
ovedience to the subpoena, but, he could not be 
compelled to give self-incriminatory testimony 
ii violation of the Fifth Amendment. The con- 
siitutional privilege against self-incrimination 
cannot be invoked unless the witness is called 
upon to give evidence which will expose him to 
either criminal prosecution or imposition of a 
penalty under a federal law. However, the tes- 
timony which the petitioner gave at the hearing, 
and without objection, was not of such a nature 
as to expose him to either of these consequences. 
His political activity, in which the petitioner 
admittedly engaged, and concerning which he 
gave testimony, warranted nothing more than 
the imposition of a remedial sanction, to wit, 
removal from his position. 
The court affirmed the Commission’s order. 
LARCENY—where the bailee intends to convert 
the automobile of another at the time he acquires 
possession and he thereafter converts it without the 
owner giving over title, there is larceny. 
@ In United States v. Sicurella et al., a United 
States court of appeals case decided on 8 March 
1951 (187 F. 2d) 533), Joseph Anthony Toma- 
selli and Carmello Rizzo Sicurella appealed their 
conviction by the United States District Court 
for the Western District of New York of the 
charge of transporting a stolen automobile in 
interstate commerce in violation of the Dyer Act 
on the ground that the evidence was insufficient. 
On October 5, 1949, Sicurella and Billetari, a 
third defendant, called on one Overall, an auto- 
mobile dealer, in Kansas City, Mo., and told him 
that they could provide him. with automobiles 
stolen in Buffalo, the theft of which would not 
be reported until Overall had had time to dispose 
of them. Overall pretended to accede to their 
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plan, as did Harkness, a local police sergeant, 
who was sent for by Overall and who was pres- 
ent during part of the conversation ostensibly 
as the partner or confederate of Overall. Both 
of them aided in the detection of the theft by the 
authorities. Later in the month Sicurella tele- 
phoned Overall several times saying that he was 
en route to Kansas City with three stolen cars. 
On October 30, 1949, Tomaselli drove into Over- 
all’s place of business in a car belonging to one 
De Marco of Buffalo and was shortly after fol- 
lowed by Sicurella in a taxi. Sicurella offered 
the car for sale and presented a forged bill of 
sale acknowledged in Buffalo, whereupon he and 
Tomaselli were arrested. De Marco was a 
friend of Tomaselli and had given the latter 
permission to use the car at any time, even on 
long trips, but he had not given any permission 
to sell it. 

The defendants argued that as Tomaselli had 
been given full permission to use the car, it was 
not a stolen car within the meaning of that term 
as contained in the Dyer Act inasmuch as no 
animus furandi existed when Tomaselli origi- 
nally came into possession of it, and that ac- 
cordingly, the substantive count in the indict- 
ment was not proved. This same argument is 
made on behalf of Sicurella. 

The court held that it was larceny when there 
was an intent at the time a bailee acquired pos- 
session of the property of another to convert 
it to his own use and the bailee thereafter did 
convert it and the owner had given over the 
property with no intention that title should pass. 
The jury must have found that when the car 
was driven away from De Marco’s house en 
route to Kansas City, Tomaselli or Sicurella in- 
tended to convert it and De Marco had not in- 
tended to part with title then or when he gave 
Tomaselli permission to use it. The forged bill 
of sale alone, bearing a notarial certificate of 
acknowledgement executed in Buffalo, was 
strong proof that the car which contained the 
document when Sicurella and Tomaselli arrived 
at Kansas City had been stolen before being 
transported in interstate commerce. There was 
evidence that Tomaselli drove the car to Kansas 
City with knowledge of the unlawful plan and 
that Sicurella then offered the car for sale. It 
is plain that there was enough to justify the con- 
viction of Sicurella and Tomaselli upon the sub- 
stantive accounts. The judgment was affirmed. 
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THE LEGISLATIVE PROCESS 


By CDR ERIK A. JOHNSON, USN 


Interpreting a federal statute necessarily 
requires an understanding of the intent of 
Congress in enacting it. 

The usual approach is to read the record of 
committee hearings, but it may also help to 
know what happens to an Act from the time 
it is first proposed until it finally becomes a 
law. 





F GENERAL INTEREST to all American 
citizens and many other people are the 
majority wishes of the Congress as expressed 
by the enactments of legislation which, unless 
otherwise disapproved by the President, become 
the law of the land. These laws determine, fre- 
quently with considerable detail, the rules for 
nearly every phase of our pursuit of continued 
existence in consonance with the society in 
which we move. Federal lawmaking is of spe- 
cific interest to Federal employees, civilian and 
military, determining, in addition to the rules, 
the scope of their livelihood. Finally, the sub- 
ject is of particular interest to the Government 
lawyer in his vocation because he must interpret 
the statutes in their final approved form for the 
benefit of those who must administer them in 
conformity with law. 

While interpretation of the law is usually ac- 
complished by an understanding of its language 
based on a knowledge of how such language has 
been previously construed, one of she most im- 
portant factors in finding true meaning is to 
trace the legislative history of the law from its 
genetic to its final approved stage to determine 
the exact intent of the legislators who took ac- 
tive part in the formulation of the language. 
Of course, if the language is clear and unam- 
biguous, argument of intent to the contrary is 
of little weight, but, as is often the case with 
complex laws embodying detailed rules for ad- 
ministrative procedures, for example in cases 
of retirement for physical disability, meaning 
is not as readily apparent and the recorded word 
of a legislator on the subject may by showing 
his intent clarify the question. 
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The Judge Advocate General of the Navy is 
assigned cognizance of the Navy Department’s 
general business and relations with the Con- 
gress, including legislation, with the exception 
of those matters pertaining to appropriations 
which are the responsibility of the Comptroller. 
Usually, the Congress appropriates money only 
for the accomplishment of objectives for which 
legal authority already exists. The Congress 
may insert in an appropriation bill language 
which provides legal authority as well as money, 
but the House of Representatives, in which all 
appropriation legislation should originate, has 
arule which provides that, if any member should 
desire to raise the matter as a point of order, no 
appropriation shall be made for any expenditure 
not previously authorized by law, nor shall any 
provision changing existing law be in order in 
any appropriation bill or amendment thereto. 
Further, unless the language in an appropria- 
tion bill clearly states that the authorization is 
to be permanent, it expires at the end of one year 
or at the moment when the money appropriated 
for the purpose in that particular act has been 
expended. It can be said, therefore, that the 
legislative responsibility is primary. 

In order to show the possible facets of infor- 
mation relating to interpretation of the law from 
its conception to final printing as a public law 
of the United States, let us trace a hypothetical 
case of a new law as it originates in the Navy De- 
partment and is processed successfully through 
all stages to final approval by the President. 
Please bear in mind that in similar fashion all 
agencies under the Executive Branch of the Gov- 
ernment meet their particular needs for new law, 
and that outside the Government, Congressmen 
on behalf of many organizations and individuals 
sponsor legislation to satisfy certain needs or 
wishes. Frequently, this legislation, while orig- 
inating outside the Department, is of consider- 
able concern to the Navy and, therefore, a most 
important responsibility of the Judge Advocate 
General is to insure that the Navy’s policy or 
views with respect to the matter are made 
known. So also, as will be seen, the Navy De- 
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partment’s legislation is reported upon by other 
interested agencies. 

It should also be understood clearly that the 
hypothetical legislative proposal to be followed 
does not have the endorsement of any branch 
or activity of the Navy, nor the endorsement 
of this writer, and merely is employed as the 
medium to trace through legislative stages. 


Crafting 


A group of individuals assigned the respon- 
sibility for screening those to be retired for dis- 
avility in accordance with existing law have 
come to the conclusion that the rules and regu- 
lations governing their determinations are too 
cumbersome, that inequities frequently occur, 
and that there must be a simpler method of car- 
rying out their duties. On receipt of a recom- 
mendation of this group that these rules and 
regulations be revised, the bureau chief con- 
cerned asks his legal counsel how this may be 
done. Counsel advises that the law is detailed 
and strict, that before revising the rules and 
regulations, the law will have to be overhauled. 
He then prepares a letter to the Judge Advocate 
General, stating the existing problem, what 
needs to be done and recommends that legisla- 
tion be processed to authorize its accomplish- 
ment. This is signed by the bureau chief and, 
when delivered to the Office of the Judge Advo- 
cate General, is routed to the Legislative Divi- 
sion for action. 

This Division first ascertains whether the 
recommendation is in accordance with Navy 
policy by research into previous positions taken 
on the subject, and by referral to other cognizant 
Bureaus and agencies of the Department for 
comment. If it is then found that the legisla- 
tion is necessary and corrective action cannot 
be taken administratively, a drafting officer in 
the Legislative Division prepares the necessary 
papers for inclusion of the item in the Navy’s 
Legislative Program. 

First, he must draft the language of the pro- 
posed law. The greatest care must be taken. 
Language should be restricted to terms of well 
known meaning and general usage. So-called 
“magic” words, unless precedent is clear and 
undisputed, should be avoided. Unnecessary 
legal terms should be avoided. Not only should 
the language be clear, simple, and absolutely 
unmistakable as to its meaning, but also it must 
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not conflict with any existing Federal law on the 
subject. If after research, he finds that present 
law need only be amended, the draft would be in 
the form of an amendment, by deleting the lan- 
guage that is too restrictive and substituting in 
lieu thereof what is wanted. This method of 
“cutting and pasting” has to be done with ex- 
treme care to avoid losing the desired intent of 
any original language retained. Sometimes, 
when the original language is not at all suitable 
to current purpose, that part of the statute not 
pertaining, particularly if codified, can be re- 
tained by deleting only the pertinent sections 
and substituting complete new sections in their 
place. Or, if general revision is needed, it is 
best to write a new law and repeal all those in 
conflict. While the new law, being the more 
recent, ordinarily supersedes the older statutes, 
there will always be a conflict by leaving in the 
law books the obsolete statute which could be 
subject to misinterpretation. A “clear” draft 
should not only present proposed law that will 
be clear of itself but also repeal any prior laws 
that could confuse its intent. 

Legislative drafts for introduction in the Con- 
gress may be prepared as resolutions or bills. 
Resolutions are generally used merely to express 
an intent of Congress, but the Joint Resolution 
(abbreviated as S. J. Res. or H. J. Res. depending 
on whether it is introduced in the Senate or 
House followed by a number given in chronolog- 
ical order) if passed by both houses and ap- 
proved by the President becomes a Public Law. 
The Concurrent Resolution, however (S. Con. 
Res. or H. Con. Res.), is not sent to the Presi- 
dent for approval and is not law. Upon being 
passed by both houses, it is completed and ex- 
presses only the wish or intent of the Congress. 
A recent concurrent resolution was that inviting 
General MacArthur to address a joint session of 
the Congress. Then, there is the simple Reso- 
lution (S. Res. or H. Res.), which expresses the 
intent of one house, the Senate or House of 
Representatives as the case may be. This is 
most commonly used for prescribing rules and 
procedures for a house to follow. 

Bills (S. or H. R. followed by chronologically 
consecutive numbers, as introduced in the Sen- 
ate or House of Representatives as the case may 
be), which are the more common legislative pro- 
posals submitted, are of only two types, public 
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and private. The private bills are for the pur- 
pose of providing relief for certain individuals 
or specific individuals or specific groups of peo- 
ple, usually by name. The bill provides a mone- 
tary grant or a new lezgal status for the gain of 
the person to be relieved, in compensation for 
some loss which it is alleged he has unjustly 
suffered. Occasionally, the Navy prepares and 
submits legislation to relieve such persons when 
it feels the Department has been directly in- 
volved in the loss suffered. These bills when 
passed and approved become law just as any 
other Federal law except that, due to their re- 
stricted application, they are not included in the 


codes of law, but only in separate volumes of the . 


U. S. Statutes at Large as “Private Laws,” as 
distinct from “Public Laws.” 

The bills proposed to become public laws are 
the most common and the draft to be prepared 
on retirement for disability would be placed in 
this category. As in the case of all bills, the bill 
contains first a preamble or title which indicates 
the broad purpose, as “A bill to provide a simpler 
method of determining disability for retire- 
ment.” If this is not the entire purpose, one 
may add, “and for other purposes.” Following 
this title is the enacting clause. “Be it enacted 
by the Senate and House of Representatives of 
the United States of America in Congress as- 
sembled.” All language subsequent to this 
clause is, if enacted and approved, law. The 
title is not of legal effect and is only of minor 
interpretive value in determining intent. To 
have a statutory short title, extremely desirable 
in the case of bills of considerable scope, one may 
add after the enacting clause, “That this act may 
be cited as the ‘Disability Retirement Act’ of 
1952.” 

The body of the bill which succeeds the enact- 
ing clause may be in simple or multiple form. 
For example, the entire legal effect may be in one 
sentence, ‘““That the Secretary of the Treasury is 
authorized and directed to pay John Henry Doe 
the sum of $1,000 to compensate for personal in- 
juries as the result of an accident in which he 
was struck by a Government vehicle.” (Private 
relief language containing both an authorization 
and an appropriation provision is not generally 
permitted in general legislation as pointed out 
above.) Or in another simple form the body 
may contain several sections, “That hereafter 


14 


all officers of the Armed Forces upon reachirg 
the age of thirty shall be entitled to a special 
emolument in the amount of $30 to celebra‘e 
their thirtieth birthdays. SEc. 2. There is 
authorized to be appropriated out of moneys in 
the Treasury not otherwise appropriated such 
sums as may be necessary to carry out the pur- 
poses of this act. S&Ec. 3. Nothing in this act 
shall be construed to deprive any officer of any 
other emolument which he may be entitled to 
receive pursuant to any other law. SEc. 4. Sec- 
tion 29 of the Birthday Act of 1929 which 
authorizes the allowance of $29 for officers 
reaching the age of 29 to celebrate their twenty- 
ninth birthdays is repealed.” 

Note in the above example that the first sec- 
tion, immediately following the enacting clause, 
is not numbered. The second section is not “ap- 
propriation,” but only “authorization” language. 
After the bill becomes law, it will be necessary 
to incorporate in an appropriation bill, language 
to include money appropriated as authorized. 
The third section exemplifies a savings clause, 
while the fourth, a repealer. It might be noted 
here that any law or portion thereof which has 
been repealed by a subsequent law cannot be re- 
vived by the repeal of the subsequent law. 

In multiple form, the bill may be broken up 
into titles. Returning to the Disability Retire- 
ment Act, in which following the enacting clause 
there is a short title for citation purposes, there 
could be: 


“TITLE I—DEFINITIONS” 


with various sections defining terms to be used; 


“TITLE II—ELIGIBILITY” 


reciting who is eligible for retirement, and then 
titles covering composition of boards to deter- 
mine retirement, general laws governing deter- 
minations and methods of appeal, retirement 
pay provisions, eligibility for recall (machinery 
for administration of proposed new retirement 
law), and finally, appropriation authorizations, 
savings clauses, and repealers. Generally, spe- 
cifically repealing by citation is considered 
preferable to language such as “all laws or por- 
tions thereof inconsistent with the provisions of 
this Act are hereby repealed” leaving to subse- 
quent administrators under the law the tedious 
job of looking up all the laws concerned. 
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The technique of drafting is well covered in 
several textbooks and pamphlets, and will not 
be pursued further here. This is only an at- 
tempt to give a picture of the bill together with 
some of its peculiarities in its early mechanical 
form’ prior to tracing its progress toward law. 

The drafting officer, having prepared a draft 
a.equate to accomplish the purposes desired, 
p:oceeds to prepare letters of transmittal to the 
Congress, the Speaker of the House of Repre- 
sentatives and the chairman of the committees 
it the House and Senate concerned with such 
legislation. These letters, substantially identi- 
c: |, contain an explanation of the bill, sometimes 
with a sectional analysis of what is sought to be 
done, justification of the need, a survey of re- 
lated legislation and any past history, an esti- 
mate of the cost, and conclude with coordination 
and clearance paragraphs, to be explained later. 
They provide initial assistance in determining 
what the Department wants the law for and 
what it is expected to do. 

Upon completion of the bill and letters to 
Congress, a number of other papers have to be 
prepared, but the only two of general interest in 
following the history are the coordination and 
clearance letters. 


Executive branch coordination 


The bill, letters to Congress, and a letter to the 
Director of the Bureau of the Budget are sent 
to the Departments of the Army and Air Force, 
and the Office of the Secretary of Defense for 
their concurrence or objection. In case of ob- 
jection, which cannot be reconciled or comprom- 
ised, the Secretary of Defense resolves the 
controversy. If concurred in, the legislation is 
placed on the Department of Defense Legislative 
Program and the letter to the Director of the 
Bureau of the Budget is sent transmitting the 
bill and letters to the Congress. The letter to 
the Director requests advice as to whether this 
legislation is in accord with the legislative pro- 
gram of the President. If it is not, no further 
action can be taken, unless on request for recon- 
sideration the Bureau of the Budget modifies the 
position taken. If in accord, the letters are sent 
to the Congress together with the bill. 

The Departments of the Army and Air Force, 
and the Office of the Secretary of Defense, after 
consultation with the Personnel Policy Board 
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and the Medical Advisory Board, concur in prin- 
ciple with the Navy’s proposed Disability Retire- 
ment Act, but recommend certain technical 
revisions in the draft. After conferences, a 
revised draft is prepared, placed on the Depart- 
ment of Defense Legislative Program, and the 
letters to Congress transmitted to the Director 
of the Bureau of the Budget for clearance. 
Upon advice that the proposal is in accord with 
the program of the President, the legislation is 
sent to the Congress. 

At this point, except for the testimony of 
Navy Department witnesses or others and the 
assistance of Navy legislative liaison officials in 
attempting to effect its passage, the bill becomes 
entirely a matter for members of the Congress 
to act upon. 


Congressional action 


For bills submitted to the Congress by Depart- 
ments in the Executive Branch of the Govern- 
ment, in most cases, the chairman of the com- 
mittees in the Senate and House concerned 
introduce the bills themselves and after intro- 
duction the bills are referred to those same com- 
mittees. As a result, identical bills often are 
introduced in the two Houses. These are called 
companion bills. Further, in the House of Rep- 
resentatives, if one bill is particularly favored 
by several representatives, each may introduce 
as his own bill one identical to that originally 
introduced. As many as 50 bills in the House, 
identical except for their number and the name 
of the sponsor, may be introduced during a short 
period in one session of the Congress. 

The Chairman of the Committees on Armed 
Services in the Senate and House of Represent- 
atives introduce the “Disability Retirement Act 
of 1952” as public bills which receive numbers 
“S. 111” and “H. R. 1111” respectively and are 
referred to those committees for consideration. 

The committees to whom bills are referred, de- 
pending on their importance, assign in due 
course a time for hearings thereon. If the com- 
mittee is large, the hearing may be before a 
subcommittee. These hearings and the action 
of the committees are of the greatest importance 
in the interpretation of the intent of the Con- 
gress in the enactment of legislation. Complex 
bills are frequently amended at this stage, and 
explanation of these amendments may be found 
in the reports which are issued by the commit- 
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tees. Explanations of the details of the draft, 
background history, and more thorough justifi- 
cation may be found in the testimony of sup- 
porting witnesses. 

Contained in the reports also there may be 
found frequently a detailed sectional analysis 
of the lengthier drafts and, pursuant to the so- 
called “Ramseyer Rule,” when the draft is a 
revision of existing law, there will be a com- 
parison between the proposed revised law and 
the existing Iaw, similar sections of each being 
placed side by side so that fine differences in 
language may be readily apparent. Where the 
new language only slightly differs from the old, 
language to be deleted is retained in the script 
with a line running through it, whereas new 
language not heretofore used is placed where it 
should be but italicized, and repeated language 
is left in its original form. 

If a subcommittee is handling the draft, when 
the majority has agreed on an action they report 
either favorably, favorably with amendments, 
or adversely thereon, and as previously stated 
this report and the record of the hearings are of 
the greatest importance. Unless the measure is 


highly important or controversial, hearings be- 
fore the full committee or debate on the floor of 
the house concerned may add little to the orig- 


inal report. Frequently, the full committee 
adopts the subcommittee report as its own. On 
the other hand, it is often the case that a meas- 
ure receiving the unanimous endorsement of a 
committee in its report is substantially amended, 
returned to committee or completely rejected on 
the floor of the house concerned. In such cases, 
close examination of the Congressional Record 
becomes necessary to determine final intent of 
the majority action. 

Because of the backlog of legislative work to 
be accomplished in the Senate, S. 111 does not 
come up for hearings in the Armed Services 
Committee until action on the House companion 
has been completed. It may be assumed, how- 
ever, that the procedures followed with respect 
to H. R. 1111 would have been paralleled in the 
Senate, and that Senate action on the House bill 
as passed would be the same as if the bill had 
been initiated in that body. Accordingly, the 
future legislative history of the Disability Re- 
tirement Act of 1952 relates almost exclusively 
to the House bill. 
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The House Armed Services Committee re- 
ferred H. R. 1111 to a subcommittee which con- 
cerns itself with armed services retirement and 
pensions. The subcommittee held hearings in 
which witnesses representing not only the De- 
partment of Defense, but also the Veterans” Ad- 
ministration, Public Health Service, various ci- 
vilian insurance companies, and lobbyists who 
desired to prevent the bill from extending bene- 
fits which compete with commercial retirement 
plans. At the conclusion of open hearings, the 
subcommittee held certain closed hearings on 
the need for further inducements to join the 
Armed Services, current personnel procurement 
problems, and the foreign situation. Finally, 
after an executive session, the subcommittee 
prepared a report recommending enactment of 
H. R. 1111, amended so as to limit disability re- 
tirement benefits to a monetary figure thought 
adequate to retain minimum subsistence and 
lodging for the personnel concerned and their 
dependents and to restrict extension to those 
disabled while serving on active duty. The full 
committee adopted the report of the subcom- 
mittee in reporting to the House. 

When a bill has been reported to the Senate or 
House of Representatives by the committee it is 
placed on a calendar (or list of business before 
the house on a certain day) after which the pro- 
cedure as between the two houses differs. In 
the Senate there is a Calendar of Bills and Reso- 
lutions which is taken up daily at the conclusion 
of the morning business. There are two other 
calendars, for General and Special Orders 
which are taken up thereafter, but these are 
confined to subjects not covered here. In the 
House of Representatives, however, there are 
three calendars to which committee reports are 
referred. First, the Calendar of the Committee 
of the Whole House on the State of the Union, 
or Union Calendar, to which are referred legis- 
lation involving taxation, general appropria- 
tions, and public bills directly or indirectly 
appropriating money or property; second, the 
House Calendar which lists all public bills other 
than those enumerated above; and third, the 
Calendar of the Committee of the Whole House 
which contains bills in the nature of private re- 
lief. There is also the Consent Calendar, a Pri- 
vate Calendar, and a Calendar of Motions to 
Discharge Committees. 
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In the Senate, the calendar is considered twice. 
First, unopposed bills are discussed, and passed. 
Second, controversial measures are considered, 
amended, approved, reported, and voted upon. 
There is a requirement of up to three readings of 
tlie bill from the time of introduction to the time 
of passage, but because this is primarily tech- 
nical and rarely affects passage other than to 
sometimes delay it, further mention does not 
appear necessary. 

In the House, any favorably reported bill on 
tne House or Union Calendar may by the filing 
of notice by any member be placed on the Con- 
sent Calendar. If objected to when the bill 
comes up, the bill is carried over to the next day 
tie calendar is called. Then, if objected to by 
three or more members it is stricken from the 
calendar, and restored to the calendar from 
which originally taken. 

When H. R. 1111 was reported to the House 
by the Committee on Armed Services, it was 
placed on the House Calendar, but then it was 
transferred to the Consent Calendar when the 
sponsor filed notice. It was. objected to twice, 
however, and duly returned to the House Cal- 
endar where it came up for consideration after 
4 period of time. 

There are various procedures for the debate 
and voting on measures to determine whether 
they be passed with or without amendment, sent 
back to a committee for re-examination or 
amendment, or defeated. The actions from 
the time a bill comes up on the calendar until its 
final passage is most indicative of final intent 
of the particular House involved, and a review 
of the Congressional Record should be made for 
debate or comment. 

H. R. 1111 passed by a narrow margin in that, 
because of its scope, many Congressmen desired 
the bill returned to committee for further study. 

After passage the bill is called an Act and is 
sent to the other House with a formal message 
requesting their consideration. After being 
read it is referred to a standing committee just 
as a newly introduced measure. If the com- 
panion is on a calendar, the passed Act may be 
substituted for the pending measure and take 
its position on the calendar. Committees con- 
sider these Acts in the same manner as original 
bills. They may be pigeonholed, recommended 
for rejection, or recommended for approval with 
or without amendments. Again, unless the act 
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is set aside, a report is made which is indicative 
of intent in the House concerned. The sponsor 
is usually invited to the second House to explain 
his Act. 

If the Act passes the second house without 
amendment, it is ready for enrollment. This is 
a final engrossment, usually a printing. It used 
to be written on a parchment roll containing the 
acts of the legislative body. The presiding offi- 
cer, who is the Vice President or President of the 
Senate in that house and the Speaker of the 
House of Representatives in the other, signs one 
copy and then the Act is sent to the house of 
origin to be signed by its presiding officer. The 
Act then is sent to the President for approval. 

If the Act is amended as passed by the second 
house, it must be returned to the house of origin. 
If that house concurs in the amendments, the 
Act again is returned to the second house, in- 
dicating that the amendments have been agreed 
to. Enrollment then takes place. 

If the house of origin refuses to concur in the 
amendments, it ordinarily requests a confer- 
ence, to which the second house usually agrees. 
The presiding officer of the second then names 
conferees and sends a message to the house of 
origin notifying it of agreement and conferees. 
The house of origin appoints members and the 
conferees then attempt to compromise. When 
they reach agreement, the Act is submitted in 
identical form to both houses who must approve 
or reject it in its entirety without amendment. 
If approved, it is enrolled; if they disagree, the 
Act is defeated unless on motion the house 
agrees to return it to conference for further 
consideration. 

Because S. 111 had not been considered by the 
Senate Committee on Armed Services, the com- 
mittee decided to consider the House Act in lieu. 
H. R. 1111 was reported favorably by the Senate 
committee but with an amendment to restore 
benefits to those disabled while in a retired 
status. 

It was then placed on the Calendar of Bills 
and Resolutions and, when it came up for con- 
sideration, was debated at length. An amend- 
ment to restore the House amendment was 
defeated. Certain other technical amend- 
ments were adopted. The Act finally passed. 

The House of Representatives rejected the 
Senate version and called for a conference which 
was agreed to by the Senate. Conferees re- 
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ported the Act, having agreed to compromise on 
the question of disability incurred while in re- 
tired status. H.R. 1111 as reported extended 
the benefits to those retired only if they had not 
received an emolument of $29 pursuant to the 
Birthday Act of 1929. H.R. 1111 as reported 


was approved by both houses without further 
amendment. 


Presidential approval 


When the newly enrolled enactment is trans- 
mitted to the President for approval, the Bureau 
of the Budget sends copies to cognizant depart- 
ments and agencies in the executive branch of 
the Government for recommendations as to 
what action the President should take. For 
example, a copy of H. R. 1111 having been duly 
enrolled, is now sent to the Department of 
Defense which in turn refers it to the Navy 
Department as initiating agency. While the 
President can take four courses of action, sign 
the Act, disapprove it, take no action in 10 days 
exclusive of Sundays, which if the Congress re- 
mains in session makes the Act law, or take no 
action at the close of a session so that Congress 
prevents its return by adjournment before 10 
days are up in which case the Act is lost by 
pocket veto, the Navy Department can take 
three courses of action. It can recommend a 
veto, or approval, or if the Department is not 
too concerned with the measure it may interpose 
no objection to its approval leaving to some 
other advising agency the determination as to 
the need for the law. 

H. R. 1111, having been initiated by the Navy 
Department, undoubtedly meets with its ap- 
proval even though some of the changes recom- 
mended narrowed the scope of the legislation. 
Accordingly, the Legislative Division after a 
quick check by telephone with the cognizant 
Bureaus to see if they still approve, and careful 
scrutiny of the enactment to insure that no 
undesirable changes or even errors have been 
made, prepares a letter to the Bureau of the 
Budget recommending Presidential approval 
and providing a final estimate of the cost should 
the Act become law. Because the President has 
only 10 days to act, little time is usually allowed 
the executive agencies to express their views. 
This letter, therefore, is coordinated with the 
Army, Air Force, and the Office of the Secretary 
of Defense by telephone. This is not too diffi- 
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cult because an Act at this stage generally is 
quite familiar to all persons concerned, research 
is complete, and positions are firm. In nearly 
all cases, reply to the Budget of a coordinated 
Department of Defense position is accomplished 
within a matter of hours. 


Particularly in the case of a veto and some- 
times when the President approves, there is pre- 
pared a message explaining the executive posi- 
tion on a measure. This is most important 
when vetoing in order to acquaint the Congress 
with features of the Act considered to be 
undesirable prior to its acting further thereon. 
Then, there may be certain aspects of a broad 
Act, which are undesirable and the President, 
while approving the measure, might recommend 
that the Congress amend the law in certain fash- 
ion at some time in the future. On H. R. 1111, 
he might merely state that the Act as passed 
is too narrow in scope and that the Congress 
should enact further legislation to include those 
excluded from benefits at a later date. 

Whatever message is transmitted or released 
with an approved Act has no effect in and of 
itself on the law or its meaning. It is only a 
statement of executive policy. The Act as en- 
rolled by the Congress cannot be affected by 
subsequent statements as to the desired effect. 
As a result, there is no real value in research 
into Executive messages with respect to ap- 
proved Acts or any other Acts that become law 
without approval. The law can only be deter- 
mined by its language and research into con- 
gressional intent as the Congress is the exclu- 
sive lawmaking body. 

If the President vetoes the Act, the Congress 
on reconsideration may by atwo-thirds majority 
in both houses override the disapproval. That 
Act is then signed by the presiding officers with 
a statement as to its passage over the veto and 
filed with the Secretary of State who publishes it 
with other laws just as if it had Presidential 
approval. Of course, should the Congress ad- 
journ before the President acts, his disapproval 
by veto or by nonaction is final. 

The President, however, approves H. R. 1111 
and it becomes Public Law 11. Next year, the 
Navy Department may prepare and submit 
amendments to broaden the law, but as ap- 
proved, the Act of Congress is now the law of 
the land. The legislative history of this law 
terminates on the date of its approval. ¢ 
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THE ATTORNEY-CLIENT PRIVILEGE 


By LT R. K. STACER, USNR 


The rule preventing an attorney from tes- 
tifying, originally called a “‘point of honor,” 
opplies to any legal advisor from whom the 
occused receives counsel, whether an attorney 
cr not. 

Public policy demands that the accused be 
free to disclose all the facts of his case to his 
counsel, but limitations exist which prohibit 
the misuse of the privilege. 





NDER THE OLD SYSTEM of Naval Jus- 
tice, the defense had a weapon that was 
seldom used, not because it was inoperative as 
2 weapon, but because the occasions for its use 
were a rarity. Court-martial orders up to the 
year 1951 report only two cases which faced 
squarely the legal question involved in the use 
by the accused of his rights under the attorney- 
client privilege. 
Under the new system of Naval Justice the 
accused will have more opportunity to use this 


right to have the lips of his counsel silenced as 


to confidential disclosures, revealed to him dur- 
ing the various investigations, hearings, and 
trials requiring the accused to present a defense. 


History 


The proper employment of this privilege by 
the defense is not so hard to understand when 
we probe momentarily into the development 
and growth of this exclusionary rule of evidence. 

The privilege, at the earliest point of time, 


was a point of honor. It was the first duty of 
an attorney to keep the secrets of his client 
under a solemn pledge of secrecy. The use of 
the privilege was very limited in scope and it 
was only those matters concerning the case 
before the court that could be withheld from 
compulsory disclosure. Any other information 
passing between the accused and his counsel 
was open to all prosecution inquiries. © 

The privilege was the sole property of the 
attorney and he exercised all rights under it 
without any intervention from the accused. If 
a counsel did not feel strongly toward his oath 
of secrecy and divulged information which in- 
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jured the accused, the court remained passive 
and did not come to the aid of the client. 

The old rule gradually gave way to a new 
interpretation and the courts began to hold that 
the privilege belonged to the accused rather 
than the attorney. 

Once the barriers weakened around the old 
rule, other aspects of the privilege began devel- 
oping more latitude. Gradually the prohibition 
extended to the disclosure of any communica- 
tions between attorney and the accused in con- 
templation of a trial, then to any communica- 
tions pertaining to an out of court controversy 
and lastly, to any consultation for legal advice 
wholly irrespective of litigation or even con- 
troversy. 

The accused is now free from any sort of fear 
in seeking legal advice or conferring with his 
counsel. Once the relation of attorney and 
client is established, they may be considered as 
one and the same person; the secrets of trust 
and confidence are protected. 


Privilege based on public policy 


Let us now examine the reasons and policies 
behind the existence of this exclusionary rule of 
evidence. To begin with, in the defense of any 
accused it is the duty of the counsel to marshal 
and arrange the facts of the accused’s case in 
the most efficient and convincing manner possi- 
ble. This requires counsel to be skilled in the 
procedures of the court and to possess a knowl- 
edge of the substantive matters affecting the 
rights of the accused. It is necessary for coun- 
sel to have all the facts of the case as the accused 
known them. Unless the accused can be as- 
sured that whatever he says will be kept confi- 
dential, he would not dare divulge information 
which might tend to incriminate himself. If 
this were the case and the privilege did not exist, 
the accused would, in effect be deprived of coun- 
sel, contrary to the spirit of the constitution. 
(Amendment, Art, VI, “. . . the accused shall 
enjoy the right to a speedy and public trial... 
and to have the assistance of counsel for his 
defense.”’) 
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The attorney-client privilege, like all other 
exclusionary rules of evidence, controverts the 
court’s objective to seek: out the truth. In other 
words, the law deprives itself of an important 
source of information in recognizing the privi- 
lege. 

The reason for wanting to balance the privi- 
lege against the search for truth is a matter of 
public policy. The law considers it more im- 
portant to recognize the right of confidential 
communication with an attorney than to use 
the testimony of the attorney to convict the 
accused. In the interests of justice, it is easy 
to see that greater mischief would probably 
result in requiring or permitting the admission 
in evidence of counsel’s compulsory testimony 
than by wholly rejecting such testimony. It is 
far better to have an occasional failure of jus- 
tice than to have a situation where the accused 
does not feel at liberty to disclose to his lawyer, 
without reservation, the facts of his defense. 
To put the accused in a position where he must 
be suspicious, uneasy or fearful of his attorney 
is too great a price to pay for truth. 

The rule must be used with reference to the 
public policy supporting it and under no sham 
or subtlety should the court permit an evasion 
of the privilege. However, the right to use the 


privilege should be strictly limited to those 


cases falling within its principles. The follow- 
ing examination of these few principles will 
clearly define the rule. 


Examination of the rule 


The first element requires that the accused 
must be seeking some form of legal advice. If 
the accused deals with a professional legal ad- 
visor such as an attorney at law, there is a 
strong inference raised that such dealings were 
for purposes of obtaining legal advice. Even 
when dealing with someone other than a lawyer, 
as he might do under the Uniform Code of Mili- 
tary Justice, the inference of confidentiality is 
available to prove that there was an attorney- 
client relationship. If the nature of the con- 
sultation appears doubtful, then the court will 
have to examine the transaction and sustain or 
overrule the claim of privilege, depending upon 
the interpretation of the circumstances. 

There is a well known, notorious exception to 
the rule that should be examined at this point. 
An accused person is not privileged to deal se- 
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cretly with his attorney where the matter dis- 
cussed is the furtherance of some prospective 
crime (M. C. M., 1951, Par. 151 B (2)). For 
the purpose of this exception, the privilege can- 
not relate back further than to the date of tie 
offense with which the accused is charged. ‘To 
hold otherwise would be to provide a sanction 
for conspiracy. It is not part of the attorney’s 
duty to advise his client in what manner he may 
commit a crime or perpetrate a fraud to avoid 
being detected and punished. 

The fact that the attorney is unaware of the 
criminal or wrongful purpose of the accused, or 
knowing it, tries to persuade the accused not to 
commit the crime does not help to protect such 
communications under the privilege. The ig- 
norance of the attorney concerning his client’s 
intentions deprives the information of its pro- 
fessional character which is a necessary element 
of the privilege. But, to prevent a misguided 
denial of the privilege there should be some in- 
dependent proof of such wrongful purpose on 
the part of the accused. A mere suggestion of 
some future iniquity should not be sufficient 
grounds for setting aside the operation of the 
general rule. 

One solution to the problem might be to put 
the burden on the attorney by requiring counsel 
to prove to the court that the evidence of crime 
or fraud was separate and apart from the con- 
fidential communications with the accused, and 
that the transaction has, to his best belief, not 
been wrongful. 


Professional legal advisor 


The person who deals with the accused must 
satisfy all the characteristics of a legal advisor 
before he can escape testifying under compul- 
sion. This requirement when applied to court- 
martial procedure has an exception which is 
very important. 

Under the Code, a person need not be clothed 
with all the professional characteristics re- 
quired by the rule but must be acting in the ca- 
pacity of a legal advisor. In the words of the 
Manual it says, “Military or civilian counsel de- 
tailed, assigned, or otherwise engaged to defend 
or represent an accused before a court-martial 
or upon review of its proceedings, or during the 
course of an investigation of a charge, are at- 
torneys, and the accused is a client, with respect 
to the client and attorney privilege.” (M.C.M., 
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Par. 151 B (2)). Aside from the appointed de- 
fense counsel, the section just quoted requires 
that individual counsel for the accused be con- 
sidered as an attorney for purposes of the attor- 
ney-client privilege regardless of his profes- 
sional qualifications. 

There are other restrictions relating to the 
characteristics of legal counsel that must be ex- 
amined to fully understand the picture. For 
example, the attorney who is acting for the 
accused merely as a friend, an attorney in fact, 
or as a notary would not come within the rule. 
It is clearly implied that the communication 
must grow out of the relation of professional 
intercourse. This is not to say that one of the 
requisites is a formal application or retainer, 
nor is it necessary that there be either a general 
retainer or a specific retainer, but the relation 
of attorney-client must exist as to the subject 
matter of the confidence or else the communica- 
tion will not be privileged. 

\Vhen dealing with an attorney who has not 
yet taken the case, the accused must be protected 
in the preliminary statements of his defense 
when making the necessary overtures. It is ob- 
vious that there will be a time when the accused 
will stand in the position of a would-be-client 
and not be able to predict the attorney’s accept- 
ance of employment. 

If the attorney accepts the retainer the privi- 
lege clearly covers the preliminary statements, 
and likewise, if he subsequently refuses to act 
for the defense the privilege will still apply. It 
must be noted, however, that if the accused con- 
tinues to deal with the attorney after a refusal 
of the éase, there is no protection and the attor- 
ney can be required to testify against the ac- 
cused. It might be interesting to observe that 
the privilege stands inviolate in spite of the fact 
that the attorney has received no payment for 
his services. The accused might have to face a 
civil suit for his fee by his former lawyer, but 
this does not take away his privilege. 

The privilege goes beyond the immediate con- 
fines of the accused and his attorney. It gener- 
ally extends to all those individuals who aid and 
assist the attorney in his.work on the accused’s 
case. In other words, there can be no compul- 
sory testifying by any person whose interven- 
tion is necessary to secure and facilitate com- 
munications between the attorney and his client. 
Within this group are clerks, agents, assistant 
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attorneys, investigators, cocounsel, stenogra- 
phers, and if the case requires it, interpreters. 
Some courts which give the rule more latitude 
have held that an agent of the accused, when 
conferring with the attorney, is within the 
privilege. 


Relevant to the purpose 


All communications within the privilege must 
be akin to legal purposes. The test is not 
whether any fact or statement is absolutely nec- 
essary, or material or even relevant to the main 
subject of consultation, but the test is whether 
the statement is made as a part of the purpose 
of the accused in seeking advice on the subject. 
Included in this are acts, or objects witnessed 
by the attorney which are divulged by the ac- 
cused as a part of the communication to the at- 
torney. This means that the protection extends 
to handwriting, mannerisms, scars, and body 
deformities which are revealed in confidence. 

On the other hand there are matters of gen- 
eral information acquired by an attorney which 
are subject to compulsory testimony. The at- 
torney can be made to identify his client as the 
person who is the accused, or as the person who 
was convicted in a previous prosecution. 


Documents of the accused may also be priv- 
ileged, the test being that if the document first 
came into existence as a part of a confidential 
communication to the attorney, then it is priv- 
ileged, otherwise it is independent of the privi- 


lege and is producible. Generally, documents 
which are producible are those which existed 
prior to the attorney-client relationship. To 
summarize the various phases under this part 
of the rule, it can be said that the rule is not 
limited in its application to advice given or 
opinions stated, but it extends to all communi- 
cations by either party, whether oral or writ- 
ten, which properly relate to the business at 
hand, and to all documents, books, papers, or 
instruments which may be properly used by the 
accused to pass professional information to his 
attorney. 

The burden of showing that the communica- 
tion and documents are privileged rests on the 
one asserting the claim of privilege. The indi- 
vidual who makes the ruling on the claim of 
privilege has the right to inspect the documents 
before deciding the question. 


2) 





Made in confidence 


All privileged communications must have a 
cloak of secrecy or confidentiality. Even though 
a matter is referred to an attorney for the ap- 
parent purpose of obtaining legal advice, the 
mere relation of attorney and client does not 
raise a conclusive presumption of confidential- 
ity. The court will have to consider the cir- 
cumstances to see if they indicate whether the 
communication was intended to be confidential. 
One of the circumstances indicating that a com- 
munication is not intended to be confidential, is 
the presence of a third person, not an agent of 
either the client or attorney, at the time the 
communication is made. 

It is always permissible to call to the stand 
a bystander to testify to what he heard, even 
though all his knowledge of what was said was 
acquired through the carelessness or inadvert- 
ence of the attorney, or client who did not know 
that the witness was within hearing distance. 
It is also part of the rule that the privilege ap- 
plies to letters from the attorney to the client, 
or from the client to his attorney, even though 
such communications are in the custody or pos- 
session of a third party, seeking to use them 
as evidence. 


Permanent protection 


Once the privilege attaches, the seal of the 
law remains forever, unless perhaps, it is re- 
moved by the accused in whose favor it operates. 
The cloak of secrecy does not cease with the 
end of the trial or other business at hand, nor 
is it affected by the accused who discharges one 
attorney and employs another. The protection 
continues even after the death of the accused 
or the death of the attorney, and is also bind- 
ing upon their personal representatives as if 


they were standing in the shoes of their prede- 
cessors. 


Disclosure 


The privilege places a duty upon the accused 
and his attorney to keep their secrets properly 
concealed. Involuntary disclosures in particu- 
lar, through the loss or theft of documents from 
the attorney’s possession, are not protected by 
the privilege. The underlying purpose of this 
burden is based on the principle that, since the 
law has granted the right of secrecy, so far as 
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its own process goes, it leaves to the client and 
his attorney to take measures of caution su‘fi- 
cient to prevent the disclosure to third persons. 

It must be remembered that an attorney is 
always a competent witness for his client, pyo- 
vided he stays within the bounds of professional 
ethics (M. C. M., 1951, Par. 42b). For this rea- 
son, any disclosures he makes during the course 
of the trial are considered as coming under an 
implied waiver of the privilege by the accused. 
However, there is an exception to this where 
the attorney is acting “mala fides” or in bad 
faith, then the court can exclude the testimony 
or the evidence so admitted. 


Waiver 


If the accused finds it disadvantageous to pro- 
ceed under the privilege, he has the right to ex- 
pressly waive his protection or do so impliedly. 
If the accused chooses to testify as a witness or 
allows his attorney to do so, the privilege is 
waived with respect to the facts revealed by 
their testmiony. And, as in other privileges, a 
partial waiver of a communication results in a 
whole waiver of that particular communication. 

Another aspect of waiver arises where the 
accused stands trial for the offense more than 
once. In this situation, the courts have held 
that a waiver at the first trial is final and would 
automatically operate as a waiver at a later trial 
since there is no longer any reason for preserv- 
ing the secrecy. 


Summary 


The attorney-client privilege is an exclusion- 
ary rule of evidence which must be construed 
by the court in reference to the public policy 
supporting it. The privilege will have new sig- 
nificance under the Uniform Code of Military 
Justice because the accused, during the course 
of his court-martial, or the review of its pro- 
ceedings, or during the investigation of the 
charges, is likely to have more than one attorney 
handling his defense. 

The rule as it will operate under the code 
might be stated as follows: where legal advice 
is sought, from a person acting in the capacity 
of a legal advisor, the communications by the 
accused to the advisor, made in confidence, are 
protected from compulsory disclosure by the ac- 
cused or his legal advisor, except when the priv- 
ilege is waived. 
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REVIEW... 


(Continued from page 6) 


(2) The supervisory authority, when disap- 
proving the sentence without ordering a rehear- 
ing or when disapproving any part of the 
sentence, directs restoration of rights, privi- 
leves, and property of which the accused has 
been deprived by virtue of (the execution of) 
the sentence so disapproved. 
























the officer exercising general court-martial ju- 
risdiction can disapprove the sentence as ap- 
proved by the convening authority and order 
a rehearing. The special court-martial for the 
rehearing is then to be designated by the con- 
vening authority. 

c. Arrangement of papers when record in- 
volving bad conduct discharge is forwarded to 
the Judge Advocate General for review by a 
board of review is controlled by paragraphs 85d, 




















ised. (3) The supervisory authority does not re- 90, 91b, App. 9e, f MCM 1951 and section 0114 
“t peat the convening authority’s order of execu- NSMCM. ¢ 
a tion or suspension.‘ If he disapproves that part 
nony of the ie (as approved by the convening SUPPLEMENT... 
authority) which extends to a bad conduct dis- (Continued from page 9} 
charge, he orders the rest of the sentence exe- , Res 
cued (or suspended) if the convening author- of Federal Regulations for reference by civilian 
) pro- ity’s action did not encompass matters of execu-  4ttorneys or others interested in the prepara- 
oex- ff tion or suspension. Ifthe sentenceas approved _ tion of cases for the Boards of Review. 
edly. § by the supervisory authority does not include There will no doubt be a shortage of copies 
SS Or a bad conduct discharge, the record is there- of the Supplement in some commands due to 
ge is after treated as a special court-martial record the limited number of copies in the first print- 
d by @ not involving a bad conduct discharge; Par 94a _—_— ing and also the fact that a complete distribu- 
yes, a (3) MCM 1951. tion may not have been effected in the first issue. 
ina (4) If the supervisory authority considers The problem of shortage of copies should be 
ation. correction or revision of the record to be appro- solved by the second printing, available about 
e the 9 priate, he does not return the record direct to 15 July 1951 for all who need the Supplement. 
than the court (see par. la above), but returns the Most of the Supplement has been printed in 
. held record to the convening authority directing that | the Federal Register, in compliance with the 
would the latter take the steps leading to correction | Administrative Procedure Act. The substance 
r trial @ or revision by the court; Par. 95 MCM 1951. of the material is identical with that in the Sup- 
eser'v- b. Upon review under Article 65 (b) UCMJ, plement, but the form differs in that the num- 
bering system of chapters and sections were 
wr tse muaning cuioriy when, toking ction on thy jew, changed by the codification staff of the Federal 
a eee ae order = RB... ct ait roy of rp Register for purposes of codifying the material 
usion- peer Gete to pd oaheier suepended the bad —_ for the Code of Federal Regulations. The use 
strued fh S cischorge, ie ior she seperasary cuter) could onde tee,ersevicy of the Supplement as it appears in the Federal 
policy [Rte bed conduct discharge unsvepended but the supervisory auivorty Register is not recommended because of the 
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